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Bradley Scott Woblewski pleaded guilty to possessing
marijuana with intent to distribute. Primarily at issue is whether
the district court clearly erred in finding Woblewski’s prior
marijuana trafficking constituted rel evant conduct for sentencing
pur poses. CONVI CTlI ON AFFI RVED;, REMANDED f or RESENTENCI NG, pur suant
to United States v. Booker, 125 S. C. 738, 756 (2005) (holding

that any fact, other than a prior conviction, needed to support a

“Circuit Judge of the United States Court of Appeals for the
Eighth Grcuit, sitting by designation.

" Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



sentence exceedi ng the naxi num authorized by the facts, nust be
based on facts either admtted by the defendant or proved to a
jury).

| .

On 3 Cct ober 2003, Wobl ewski entered the United States Border
Patrol Checkpoint in Desert Haven, Texas, in a rental truck. He
consented to a non-intrusive canine sniff of his truck. A canine
alerted Border Patrol Agents to a controlled substance; they
di scovered approxi mately 675 kil ograns of marijuana. |n addition,
W obl ewski provided Drug Enforcenent Agency Agents with a detail ed
explanation of his involvenent since 1999 or 2000 in a drug-
trafficking organization with Ri cardo Estrada and stated that he
was not the only Estrada brother for whom Woblewski had
di stributed marijuana.

From 1997 to 1998, Wobl ewski drove between 12 and 15 | oads of
marijuana for Victor Estrada, R cardo Estrada’s brother. This had
devel oped after another Estrada brother, Sergio Estrada, had
approached Wobl ewski in 1997 and asked if he would |ike to nake
money by driving to El Paso, Texas, and returning to Florida with
a load of marijuana. Sergio Estrada told Woblewski that his
brother, Victor Estrada, would pay Wobl ewski $500 to drive to E
Paso and another $5,000 for transporting the marijuana back to
Fl ori da.

W obl ewski outlined his routine wwth Victor Estrada: he drove
t hrough the Desert Haven Border Patrol checkpoint unl oaded, while
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Vi ctor Estrada drove his vehicle, |oaded with nmarijuana, past the
checkpoint on a dirt road. They would neet and reload the
marijuana into Wobl ewski’s vehicle. W obl ewski then drove the
| oads to various destinations: Olando, Florida; lahoma City,
Ckl ahoma; Chicago, Illinois; Des Mines, lowa; Kansas City,
M ssouri; Tul sa, Okl ahoma; and Wchita, Kansas. The initial |oads
contai ned 200 pounds of marijuana and increased in weight after
W obl ewski successfully transported several | oads.

On atripin 1998, Wobl ewski kept approximately 41 kil ograns
froma |l oad; sold that anmount; and kept the proceeds. After this
incident, Victor Estrada did not ask Woblewski to transport
mar i j uana.

Sonetinme in 1999, Wobl ewski contacted Victor Estrada in an
attenpt to resune their trafficking relationship; he declined.
Vi ctor Estrada’s younger brother, R cardo Estrada, soon contacted
W obl ewski, however, and showed an interest in his services.
Wobl ewski and Ricardo Estrada formed a relationship whereby
W obl ewski would transport various quantities of marijuana (from
600 to 1,300 pounds) from El Paso to Chicago.

Wobl ewski was indicted for knowingly and intentionally
possessing, with intent to distribute, 100 kilogranms or nore of
mar i j uana, in violation of 21 U S C 8§ 841(a)(1) and
(b)(D)(B)(vii). He pleaded guilty in early 2004.

In addition to the sentence being based on the marijuana in
the truck when he was stopped on 3 October 2003 (approximately 675
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kil ograns), Woblewski’s presentence investigation report (PSR)
recommended, as relevant conduct, hol ding Wobl ewski accountable
for the approximately 1400 kil ogranms (200 pounds per load tinmes 12
to 15 | oads) of marijuana he transported for Victor Estrada in 1997
and 1998 as part of the sanme drug trafficking organi zation. These
anounts conbined for a total of approximtely 2,075 kil ograns of
marijuana. Accordingly, the recommended base of fense | evel was 32,
based on possession of, with intent to distribute, between 1,000
and 3,000 kilograns of marijuana. (Had it included only the
marijuana for the charged offense, the base offense |evel would
have been 28.) U S.S.G § 2D1.1(c) (2003). Because of reductions
to that |level, the sentencing range was 51 to 63 nonths.

Prior to sentencing, Woblewski objected to his prior
trafficking being relevant conduct; at sentencing, he chall enged
the speculative nature of wusing prior conduct to assess his
sentence and objected under the Suprene Court’s then-recent
decision in Blakely v. Washington, 124 S. C. 2531, 2536 (2004)
(holding that any fact, other than a prior conviction, used to
i ncrease a defendant’ s penalty beyond the statutory maxi numnust be
submtted to a jury and proved beyond a reasonabl e doubt to avoid
a Sixth Amendnent violation). The district court inposed a
sentence of, inter alia, 55 nonths incarceration.

This initial sentence was vacated; a second sentenci ng hearing

was held to discuss the inpact of Blakely. Woblewski’s counse



al so discussed the use of Woblewski’s prior trafficking as
rel evant conduct. These objections were overrul ed, and W obl ewski
was sentenced, inter alia, to the sentencing-range m ni num of 51
nont hs incarceration

1.

W obl ewski raises two i ssues. He clains Booker error because
he was sentenced under a nandat ory- Gui del i nes schenme and contests
the use of his prior marijuana trafficking as rel evant conduct.

A

W obl ewski’ s Bl akel y obj ection preserves Booker error. United
States v. Pineiro, 410 F.3d 282, 285-86 (5th Cr. 2005). The
Gover nnent concedes such error.

W obl ewski mai ntai ned his sentence was enhanced i nproperly by
facts to which he had not pleaded guilty. The district court was
then bound by nmandatory Cuidelines. Later, Booker held they are
only advisory. 125 S. C. at 757.

Under our post-Booker precedent, we nmust remand unless the
Governnent can prove this error was harml ess under Federal Rul e of
Crimnal Procedure 52(a). United States v. Mares, 402 F.3d 511,
520 n.9 (5th Gr.), cert. denied, 126 S. C. 43 (2005). Because
t he Governnent concedes the error was not harnl ess, we remand for

resent enci ng.



For purposes of the remand, the district court did not clearly
err in using Woblewski’s prior trafficking as rel evant conduct.
Its application of the Guidelines is reviewed as it was pre- Booker.
United States v. Villegas, 404 F.3d 355, 361-62 & n.7 (5th Gr.
2005). The court’s interpretation of the Guidelines is reviewed de
novo; its factual findings, only for clear error. United States v.
Wal |, 180 F.3d 641, 644 (5th Gr. 1999).

As noted, the relevant-conduct finding is reviewed for clear
error. United States v. Ccana, 204 F.3d 585, 589 (5th Cr. 2000);
VWall, 180 F.3d at 644. A finding is clearly erroneous only if,
based on our review of the record, we are “left with the definite
and firm conviction that a mstake has been commtted”. In re
Dennis, 330 F.3d 696, 701 (5th Gr. 2003) (quoting Hi bernia Nat’|
Bank v. Perez, 954 F.2d 1026, 1027 (5th Cr. 1992)). Along this
line, a district court need only find by a preponderance of the
evi dence t hat a def endant conm tted unadj udi cated rel evant conduct.
United States v. Bryant, 991 F.2d 171, 177 (5th Gr. 1993); United
States v. Mr, 919 F.2d 940, 943 (5th Gr. 1990). Moreover, the
district court is not limted to information that would be
adm ssible in a crimnal trial. United States v. Vital, 68 F.3d
114, 120 (5th Cr. 1995).

In that regard, information in a PSR “generally bear][s]
indicia of reliability sufficient to permt reliance thereon at

sentencing”. United States v. Gracia, 983 F. 2d 625, 629 (5th Cr.
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1993). District courts have significant discretion in evaluating
a PSR s reliability. United States v. Young, 981 F.2d 180, 185
(5th Gr. 1992), cert. denied, 508 U S. 980 (1993). To challenge
the informati on contained in a PSR, the defendant “bears the burden
of denonstrating its wuntruth, inaccuracy, or wunreliability”.
Gracia, 983 F.2d at 630. If a defendant fails to present evidence
to rebut the PSR s findings, the district court may rely on the PSR
W thout further inquiry or discussion. |d. at 629-30; Vital, 68
F.3d at 120; Mr, 919 F.2d at 943. Unlike a PSR, the unsworn
assertions of defense counsel are not sufficiently reliable for the
district court to consider in making its factual findings. United
States v. Chavez, 947 F.2d 742, 746 (5th Cr. 1991).

In calculating the offense level, district courts are to
consi der other, uncharged offenses if they constitute “rel evant
conduct” related to the charged offense. U S.S.G § 1Bl. 3. Qur
court applies this concept broadly, “[p]articularly in drug cases”.
Bryant, 991 F.2d at 177. Rel evant conduct includes “acts and
omssions ... that were part of the sane course of conduct or
common schene or plan as the offense of conviction”. US S. G 8§
1B1. 3(a)(2) (enphasis added); United States v. Sanders, 343 F.3d
511, 530 (5th Gir. 2003) (citing § 1B1.3(a)(2)).

The district court did not expressly find that Wobl ewski’s
marijuana trafficking for Victor Estrada was part of a “conmmon

schene or plan”; however, this finding was inplicit in the court’s
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conclusion that it constituted rel evant conduct. See Vital, 68
F.3d at 118. Therefore, Wobl ewski nust show this finding was
clearly erroneous. Ccana, 204 F.3d at 589. (The Governnent clai ns
W obl ewski’s prior trafficking was both a “commobn schene or plan”
and part of the “sane course of conduct”; because they are in the
disjunctive, an affirmative finding on one basis obviates deci di ng
the other.)

For multiple offenses to conprise a “commobn schene or plan”
“t hey nmust be substantially connected to each other by at | east one
comon factor, such as common victins, commopn acconplices, common
purpose, or simlar nodus operandi”. U S . S.G 8§ 1B1.3 cnt. n.9(A)
(emphasi s added); Sanders, 343 F.3d at 530 (citing 8 1B1.3 cnt
n.9(A)). The common-victinms factor is not in play; other factors
are di scussed infra.

“Common  acconpl i ces” requires only that the alleged
acconplices know and work with one another at the time of the
earlier offense. See Wall, 180 F. 3d at 645. For exanple, in Wall,
this factor was not satisfied when the all eged acconplices did not
know one another at the tine of the earlier incident for which the
defendant was convicted; the later incident for which the
defendant’s alleged acconplice was convicted could not be
attributed to him Id.

The “common pur pose” factor does not require that the purpose

be defined narrowmy. It has been net, for exanple, with the common



purpose of “the illegal renoval and sale of tinber” belonging to
ot hers. United States v. Anderson, 174 F.3d 515, 527 (5th Cr
1999) .

A simlar nodus operandi exists where nmultiple offenses were
commtted in a simlar manner. The nodus operandi in Anderson was
“renoving tinber from |l and belonging to absentee | andowners who
woul d be less likely to discover the renoval”. 174 F.3d at 527.
For this factor, other simlarities nay be suggestive of rel evant
conduct. For exanple, the “source and type of drug” are rel evant.
United States v. Bethley, 973 F. 2d 396, 401 (5th Gr. 1992) (noting
that all cocai ne was purchased fromthe sane individual; and that
the quantities the defendant sold were al ways neasured i n ounces);
see United States v. Moore, 927 F.2d 825, 827-28 (5th Gr, 1991)
(noting t he def endant’ s conti nui ng enterprise i nvol vi ng
anphet am nes) .

Unlike a “sane course of conduct” finding, no tenporal
requi renent exists for finding a “conmon schene”. Mwore, 927 F. 2d
at 828. A period of one or two years’ inactivity is not a bar to
finding such a schene. See id. (“There is no separate statute of
limtations beyond which relevant conduct suddenly becones
irrelevant.”); United States v. Robins, 978 F.2d 881, 890 (5th Cr
1992) (“[E]Jven assuming this hiatus [of one and a half years]
occurred, it was inadequate in duration to make the previous

conduct irrelevant for sentencing purposes”.).



As noted, only one commopn factor nust exist for finding a
common schene for Woblewski’s drug trafficking. U S S. G § 1B1.3
cnt. n.9(A). In this instance, however, it would not be clearly
erroneous to find that each of the above-described factors exist.

Concer ni ng comon acconpl i ces, W obl ewski becane acquaintedin
1997 with both Victor and Sergi o Estrada; Sergio Estrada provi ded
Wobl ewski’s initial contact with the organi zation. Although no
evi dence suggests Woblewski net Ricardo Estrada prior to their
initial negotiations in 1999 or 2000, Wobl ewksi can work for the
organi zation wthout a full awareness of its structure and the
rol es of each Estrada brother. Cf. United States v. Westbrook, 119
F.3d 1176, 1189 (5th Cr. 1997) (explaining, in the context of a
conspiracy conviction, that a defendant “need not know all the
details of the unlawful enterprise ... so long as he know ngly
participates in sonme fashion in [its] |arger objectives”), cert.
denied, 522 U S 1119 (1998).

For this factor, it appears that one, or both, of the other
Estrada brothers served as acconplices for Woblewski’s work for
Ricardo Estrada. In 1997, Sergio Estrada acted as a conduit for
W obl ewski to begin working with Sergio Estrada’s brother, Victor
Est r ada. Woblewski's initial contact from R cardo Estrada
occurred shortly after he contacted Victor Estrada in 1999,
requesting resunption of the trafficking. It can be inferred from

this sequence of events that, when Wobl ewski attenpted to resune
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working with Victor Estrada, he infornmed one or both of his
brot hers of Wobl ewksi’s interest, because Ri cardo Estrada deci ded
to use Wobl ewski’s services. Thus, Woblewski’s activities shared
common acconplices; he worked for two brothers within the Estrada
famly’ s drug trafficking organization

For a comon purpose between Wobl ewski’s trafficking for
Victor Estrada and for Ricardo Estrada, Wobl ewski possessed for
each brother the crimnal purpose of snuggling a |large quantity of
marijuana fromthe border city of El Paso to large, interior United
States cities. W obl ewski’s activities for Victor and R cardo
Estrada were not identical, but their common purpose wthstands
clear-error reviewunder this court’s precedent. See Anderson, 174
F.3d at 527.

Finally, regarding a simlar nodus operandi for Wobl ewski’s
activities for the Estrada brothers, several simlarities exist
bet ween Wobl ewski’s drug trafficking trips for them The trips
originated in El Paso; Woblewski drove and travel ed al one; the
trips typically had simlar m d-Wstern destinations; both brothers
pai d Wobl ewski thousands of dollars on a per-trip basis; each of
the trips involved the sane controll ed substance, marijuana; and
each trip involved | arge quantities (hundreds of pounds) of it.

Al so key to the rel evant-conduct finding' s not being clearly
erroneous is Woblewski’s failure to offer any evidence rebutting

the PSR Gracia, 983 F.2d at 629-30. For exanple, at sentencing,
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W obl ewski coul d have tried to contradict the existence of a nodus
oper andi by asserting that he wused different nodes  of
transportation for the two brothers. See Wall, 180 F.3d at 645.
Because Wobl ewski failed to make this, or any other, show ng, the

district court’s reliance on the PSR was not erroneous. Vital, 68

F.3d at 120.
L1l
For the foregoing reasons, the conviction is AFFIRMED;, this

matter is REMANDED for resentencing.

CONVI CTI ON AFFI RVED, REMANDED FOR RESENTENCI NG
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